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METABOLOMICS AND PROTEOMICS ANALYSIS SERVICES FRAMEWORK AGREEMENT

This framework agreement (the “Agreement”) is dated the                    day of                            2020
Between: 

The University of Queensland, a body corporate established under the University of Queensland Act 1998 (Qld) of Brisbane, Queensland 4072  through its Metabolomics Australia Centre housed in the Australian Institute for Bioengineering and Nanotechnology 
(University)
And

Insert Organisation full legal/registered name (as well as trading name, if any), ABN XXXX, Insert Organisation Address 
(Client)  

Background:

A.
The Client wishes to obtain certain metabolomics and proteomics analysis services from the University by proposing Work Requests from time to time.

B.
The University is prepared to provide such services as agreed in each Services Contract made in accordance with the terms of this Agreement.

C.
The Client and the University wish to record in this Agreement the terms and conditions which will apply to the engagement of the University to perform the services upon the agreement and signature of a Work Request and entry into a Services Contract.

 Operative Terms: 

1.
Term

1.1
This Agreement commences on the Commencement Date and continues until the Expiry Date, unless terminated earlier in accordance with the terms of this Agreement (Term). 

2.
Services Contracts - Engagement of the University

2.1 During the Term, the Client may from time to time request the University to supply certain services and data by completing and issuing a Work Request to the University.  If such a Work Request is agreed by both parties (including with or without a revised Fee estimate or changes to other details in the Work Request), it must be signed by both parties’ authorised representatives to be effective.

2.2 A separate contract will be formed for the supply of the Services and Data described in a Work Request agreed under clause 2.1, upon its execution by the last of the parties to do so (Services Contract), such contract being comprised of:

(a) the Special Conditions, if specified in the fully executed Work Request document;

(b) the clauses of this Agreement;

(c) the fully executed Work Request document (other than its Special Conditions);

(d) any other annexures or documents incorporated by reference,

and, to the extent of any inconsistency between the above terms or documents in subclauses 2.2(a) to 2.2(d), the inconsistency is resolved in the above descending order of precedence.
2.3 By entering into a Services Contract, the Client engages the University to perform the Services and provide the Data specified in that Services Contract, and the University accepts the engagement.
2.4 The Client will issue each Work Request prior to the intended commencement of each engagement and will ensure it includes the complete details in relation to the items set out in Schedule 2 (Work Request).  
2.5 Neither party is under any obligation to sign any Work Request document or enter into any Services Contract, or any number of them, and the University, in its absolute discretion, may refuse to agree to supply the services and data proposed by the Client in a Work Request document.  For clarity, the University is not bound to supply any Services or Data unless there is a Services Contract entered into by the parties for that supply.
3.
Performance of Services Contracts
3.1
Each Services Contract will commence on the date of its execution by the last of its parties to do so, and will continue until the Data for that Services Contract has been delivered to the Client, unless terminated earlier in accordance with clause 11.  
3.2
The Client agrees to provide the Materials to the University as described in each Services Contract, immediately upon execution of the Services Contract. 

3.3
Subject to clause 3.8, the University agrees to supply the Services and Data as described in each Services Contract to the Client.  

3.4
The Client warrants that the Client has all necessary rights (including Intellectual Property Rights), authority and interest in the Materials to provide them to the University and to request the University to supply the Services and Data.

3.5
The Client warrants and agrees that it will use the Data solely for research purposes. 

3.6
The Client is responsible for obtaining in advance any approvals, including if required in accordance with the Gene Technology Act 2001 (Qld) (“Approval”).  For each Services Contract, the Client must inform the appropriate authorities, including without limitation the Office of the Gene Technology Regulator, that the Services are being performed by the University.  The Client must provide the University with copies of such Approvals and all related information promptly upon request.
3.7
Subject to clause 3.8, the University will use all reasonable endeavours to deliver the Data to the Client by the date set out for this in the relevant Services Contract.
3.8
The University is not required to supply Services or Data under a Services Contract where the Client has not obtained the necessary approvals or provided the Materials to the University as required under clauses 3.2 and 3.6.
4.
No warranty

4.1.
The University provides no guarantee to the Client in relation to the results of the Services, including the Data, and the Data is provided and the Services are performed, without warranty of merchantability or fitness for a particular purpose or any other warranty, express or implied, subject to clause 4.5.

4.2.
To the full extent permitted by the laws of Australia or any state or territory of Australia having jurisdiction, subject to clause 4.5, any conditions or warranties are hereby excluded.

4.3. The Client must comply with all laws, and with all applicable codes of conduct in relation to the use and transport of the Material.

4.4. The University makes no representation that the Data or the Services will not infringe the rights of any third party, including Intellectual Property Rights.
4.5. Despite any other provision, if any applicable legislation prohibits any limitation or exclusion by a party in the manner contemplated by this Agreement or a Services Contract with respect to particular loss or damage, then:

(a) the relevant limitation or exclusion does not apply to that loss or damage; and 

(b) that party’s liability is only limited or excluded with respect to that loss or damage in the manner permitted under that legislation (if any).

5.
Confidentiality

5.1
The University agrees to keep the Materials confidential and will not use or disclose the Materials for any purpose other than to supply the Services and Data, unless expressly stated otherwise in a Services Contract or as required by law.  

6.
Intellectual Property Rights

6.1
The University acknowledges and agrees that all Materials and Client Material IPR are owned by or have been licensed to the Client and, subject to clause 5, clause 7 and to the Client specifying any third party restrictions in a proposed Work Request, the Client permanently and irrevocably:

(a) authorises the University to access, keep and use the Materials for the purposes of performing the Agreement and the Services Contracts and exercising Intellectual Property Rights licences granted in this Agreement or a Services Contract; and

(b) grants to the University a perpetual, non-exclusive, worldwide, royalty-free licence to use the Client Material IPR for:

i. the purposes and duration of this Agreement and Services Contracts; and

ii. afterwards for its ongoing research, education and teaching purposes.

6.2
The Client acknowledges and agrees that all Intellectual Property Rights in and in relation to or arising from the Services are owned by the University. This includes copyright in any deliverable containing Data (Data IPR) and, to the extent necessary for the Client to use the Data as contemplated by this Agreement, the University grants to the Client a non-exclusive non-transferable royalty free licence to use Data IPR for the research purposes of the Client.
7.
Return of Client’s Materials
7.1
If expressly stated in a Services Contract’s final executed Work Request, the University will destroy or return the particular Materials specified in that Work Request to be destroyed or returned to the Client, at the cost of the Client, upon completion of that Services Contract, subject always to any applicable statutory record keeping or insurance obligations of the University that require a record of the Materials (or part of them) to be kept.
7.2
Despite any other provision of this Agreement, the University may elect at its absolute discretion to return to the Client or destroy any Materials, Data or results of the Services after completion of the relevant Services, unless expressly agreed otherwise in the relevant Services Contract.

8.
Payment

8.1
The Client agrees to pay to the University the Fee set out in the amounts and at the times specified in item 5 of the Services Contract.  The Client agrees that the Fee may be subject to variation depending on the actual services required to deliver the Data.  

8.2
The Client agrees to pay the Fee within 14 days of receipt of a correctly rendered invoice.  

8.3
In this clause the expressions “GST”, “supply”, “tax invoice”, “recipient” and “taxable supply” have the meaning given to those expressions in the A New Tax System (Goods and Services) Act 1999.

8.4
The Fee is exclusive of GST.

8.5
If GST is imposed on any supply made under this Agreement, the recipient of the taxable supply must pay to the supplier an additional amount equal to the GST payable on or for the taxable supply.  Payment of this additional amount will be made at the same time as payment for the taxable supply is required to be made under this Agreement.

9.
Indemnity

9.1.
Due to the speculative nature of the Services as research, the results of the Services are uncertain, and the University is not responsible in any way and will not be liable to the Client or to the Client’s officers, employees, contractors or research collaborators (“Collaborators”) for any loss, claim or demand made by the Client or the Collaborators, or made against the Client or the Collaborators by any other party, due to or arising from the Client’s or the Collaborators use or misuse of the Data. The Client permanently and unconditionally releases the University from all such claims or demands.  
9.2.
The Client agrees to indemnify the University and its officers, staff, representatives, agents and licensors against all costs, liabilities, damages, expenses, claims, demands, judgments or other losses (together, “the Losses”), including lawyer’s fees, based on or arising from:

(a)
any use or misuse of the Data by the Client or the Collaborators;

(b)
the performance by the University of the Services;

(c)
the use by the University of the Materials; or

(d)
the negligence, wilful misconduct or breach of contract or statute by the Client or the Collaborators;

except to the extent that such Losses are directly caused by the negligent acts, errors or omissions of the University.
10.
Limitation of Liability

10.1
Subject to clause 4.5, the liability of the University in connection with this Agreement and each Services Contract, in respect of each occurrence giving rise to an action, including an action in negligence, is limited per occurrence and in the aggregate to three times the amount of Fees paid by the Client to the University under the Services Contract to which the action relates.

10.2
In subclause 10.1 “occurrence” means either a single occurrence, or a series of occurrences if these are linked or occur in connection with one another from one original cause, as the case may be.

10.3
Subject to clause 4.5, in no event will the University be liable to the Client under or in connection with this Agreement or a Services Contract, in contract, tort (including negligence) or otherwise in respect of: (a) any special, indirect, economic or consequential loss or damage; (b) any loss of profits; (c) any loss of production; (d) any loss of revenue, anticipated savings or business opportunities; even if that loss or damage was reasonably foreseeable or the University had been advised of the possibility of that loss or damage arising.
11.
Termination

11.1
Either party may terminate this Agreement or any Services Contract for convenience by giving 60 days’ prior notice in writing to the other party.  Termination of the Agreement under this clause does not affect the continued operation of any Services Contracts, and termination of a Services Contract under this clause does not affect the continued operation of this Agreement or any other Services Contracts.
11.2
Either party may terminate a Services Contract, with immediate effect, by giving notice to the other, if the other party is in material breach of the terms of the Services Contract and has failed to remedy the breach within 30 days of notice requiring it to do so.  Termination of a Services Contract under this clause will not affect any other Services Contract or this Agreement, which will continue in accordance with its terms and conditions.
11.3
Termination of this Agreement or a Services Contract will not affect any accrued rights, remedies or liabilities of either party, nor will it affect the coming into force or the continuance in force of any provision which is expressly or by implication intended to come into or continue in force on or after such termination. All sums due to the University will become payable in full when termination takes effect.
12.
General

12.1 Entire Agreement - This Agreement and any Services Contract made under it will constitute the entire agreement between the Client and the University in relation to the subject matter of this Agreement and each Services Contract, and supersedes all prior representations, conduct and agreements, with respect to its subject matter.
12.2 Costs - Each party is responsible for its own costs of entering into and performing this agreement 
12.3 Variations - This Agreement and any Services Contracts may only be varied by a written agreement signed by the Client and the University.
12.4
Relationship of parties - Nothing in this Agreement or any Services Contract is intended to create a partnership, agency, joint venture, or trust between the parties. 
12.5
Severability - To the extent that any portion of this Agreement is void or otherwise unenforceable then that portion will be severed and this Agreement will be construed as if the severable portion had never existed.

12.6 Subcontracting - UQ may subcontract the performance of all or any part of its obligations under this Agreement or a Services Contract.

12.7 Law - This Agreement and any Services Contracts are governed by, and construed in accordance with, the laws of Queensland. 

12.8 Jurisdiction - The courts of Queensland have jurisdiction to entertain any action in respect of, or arising out of, this Agreement and any Services Contract and the Client hereby irrevocably submits to the jurisdiction of the courts of Queensland.
12.9 Force Majeure - The University will not be in breach of this Agreement or a Services Contract as a result of, or liable for, any failure or delay in the performance of the University’s obligations under this Agreement to the extent that such failure or delay is wholly or partially caused, directly or indirectly, by a Force Majeure Event or any act or omission of the Client. A ‘Force Majeure Event’ means any occurrence, circumstances or omission outside a party’s control.
12.10 Suspension due to COVID-19 Event - A ‘COVID-19 Event’ is a specific circumstance attributable to COVID-19 matters that adversely affects or prevents the performance of a Services Contract (or part of it), other than a Force Majeure Event. Each party must notify the other promptly upon becoming subject to a COVID-19 Event. In addition to any other rights, if a COVID-19 Event occurs, the University may, by notice to the Client, suspend the performance of all or part of that Services Contract (Suspension Notice).  The University may issue more than one Suspension Notice. The Suspension Notice must specify the details of: 

(a) the COVID-19 Event and affected obligations under the Services Contract that are suspended; 

(b) the suspension period, not exceeding 90 days unless agreed otherwise (Suspension Period).   

12.11 The performance of suspended obligations will cease for the duration of a Suspension period, but those not suspended under the Suspension Notice will continue to be performed.

12.12 During a Suspension Period, the parties must seek to agree on a course of action to address the COVID-19 Event.  Such agreement will be in writing and take effect as a variation to the subject Services Contract. 

12.13 If the parties cannot agree on a course of action by expiry of the Suspension Period, either party may terminate the subject Services Contract. All other Services Contracts and this Agreement are not affected by such termination, and will continue in operation.

12.14 A party will not be liable to the other for any costs, losses or damages arising as a result of any suspension or termination under clause 12.13. 

12.15 For clarity, despite any Suspension Period, the following Fees must be paid in full:

(a) any Fees due for the performance of obligations up to the date of the Suspension Notice; and 

(b) any Fees due for performance of obligations which are not suspended in accordance with the Suspension Notice. 

12.16 Counterparts - This Agreement is validly executed if signed in any number of counterparts and the counterparts, when taken together will constitute one agreement. Each party may communicate its execution of this Agreement by successfully transmitting an executed copy of this Agreement by facsimile or email to the other party. Each party agrees that this Agreement may be executed by electronic signature (regardless of the form of electronic signature utilised) and that this method of signature is conclusive of the parties’ intention to be bound by this Agreement as if physical signing had occurred.
12.17 Notices

(a)
Any notice, acceptance, consent, approval, referral, undertaking, acknowledgement, verification or report given under these Terms (Notice) must be given in writing.

(b)
If a Notice is:

(i)
delivered by hand, the Notice will be deemed to have been received when delivered;

(ii)
sent by mail from within Australia to an address within Australia, the Notice will be deemed to have been received 5 Business Days after the date of posting;

(iii)
sent by mail from outside Australia or to an address outside Australia, the Notice will be deemed to have been received 10 Business Days after the date of posting;

(iv)
sent by email, the Notice will be deemed to have been received when the sender receives an automated message confirming delivery, or 4 hours after the time sent (as recorded on the device from which the sender sent the email) unless the sender receives an automated message that delivery failed, whichever happens first,

except that if a Notice is deemed to have been received at a time after 5:00pm on a Business Day or on a day that is not a Business Day, then the notice will be deemed to have been received on the following Business Day. A ‘Business Day’ means a day that is not a Saturday, Sunday or gazetted public holiday in the place of the thing to be done or received.

(c)
Notices given to a party must be given to the addresses and details specified for the receiving party’s relevant contact as stated for that party in Schedule 1, or as otherwise stated in a Services Contract for that contract only, or as otherwise notified by a party to the other from time to time.
13.
Interpretation and definitions

13.1
Interpretation - In this Agreement and each Services Contract, as the context requires:

(a) The clauses of this Agreement apply to each Services Contract as though a reference to this Agreement were to the Services Contract;

(b) no rule of construction applies to the disadvantage of the party that drafts this Agreement or Services Contract on the basis that the party suggested the relevant drafting;

(c) references to a party mean the University or the Client and references to the parties mean both of the University and the Client;

(d) words such as “includes” and “including” do not impose any limitation on the construction of general language that is followed by specific examples;

(e) a reference to this Agreement means to this document and its terms and conditions, including its schedules;

(f) the singular includes the plural and vice versa, unless the context requires otherwise;

(g) words or phrases used or defined in this Agreement that are also used in a Services Contract will have same meaning given in this Agreement;

(h) words or phrases defined in GST law have the same meaning if used in this Agreement or a Services Contract; and

(i) a reference to “$”, “$A”, “AUD”, ““dollar” or “A$” is a reference to Australian currency.

13.2 Definitions - In this Agreement and each Services Contract:

Client Material IP means all Intellectual Property Rights in and in relation to the Materials, as they exist as at the date of their delivery to the University.

Commencement Date means the date this Agreement commences, as specified in Schedule 1.
Data means, in relation to a Services Contract, the data in any medium or format that the University provides to the Client, as described in item 3 of the Services Contract.

Data IPR means copyright in a deliverable containing Data as supplied by the University to the Client under a Services Contract.

Expiry Date means the expiry date of this Agreement, as specified in Schedule 1.
Fee means the amount or amounts payable by the Client to the University as specified, or as calculated by reference to the method of calculation, in item 5 of the Services Contract.
Intellectual Property Rights or IPR - means all industrial and intellectual property rights anywhere in the world, whether registered or unregistered, including:

(a) patent rights, trade mark rights, copyright, plant breeders’ rights and rights in relation to inventions, trade names, indications of origin, designs, plant varieties, semiconductors, circuit layouts, technical processes, inventions, trade secrets, confidential information and knowhow;

(b) any right of registration of, provisional applications for, claim of priority from, continuation of or division of such rights; and

(c) all other intellectual property as defined in article 2 of the Convention Establishing the World Intellectual Property Organisation 1967.

Materials – means, in relation to a Services Contract, the materials required to be supplied by the Client, as described in item 1 of that Services Contract.
Services – means, in relation to a Services Contract, the particular metabolomics and proteomics analysis services specified in item 2 of that Services Contract.
Services Contract – means each contract formed under this Agreement pursuant to clause 2.
Term means the duration of this Agreement as specified in clause 1.
Work Request – means a written request for the supply of services and data pursuant to this Agreement, made in the form substantially as set out in Schedule 2.

Schedule 1 – Agreement Details
	Commencement Date
	[Insert date or "The date the last party signs this agreement"]

	Expiry Date
	[Insert]

	Address for service of UQ
	Principal Contact (CI or equivalent)

Attention:  [Insert]
Postal address:  [Insert]
Telephone number:  [Insert]
Email:  [Insert]
Legal notices

Attention:  Director, Research Partnerships

Postal address: The University of Queensland, Brisbane QLD 4072

Telephone number: 07 3365 3559

Email: director.partnerships@research.uq.edu.au 


	Address for service of Client and billing details
	[Insert full address of Client]
Technical Contact:

Name:  [Insert]
Telephone number:  [Insert]
Email:  [Insert]
Address for service of Client:

Attention:  [Insert]
Postal address:  [Insert]
Telephone number:  [Insert]
Email:  [Insert]



Schedule 2 – Work Request
 see new version separately attached to email
Execution of Standard Metabolomics and Proteomics Framework Agreement
Signed as an agreement.

	SIGNED for and on behalf of 
THE UNIVERSITY OF QUEENSLAND

	by its duly authorised officer:
	in the presence of:

	..............................................

Director

Research Partnerships


	..............................................

Witness (Print Name)

..............................................

Date:




	SIGNED for and on behalf of 
[Insert full legal name of Client legal entity - not just a business name] [Insert ACN/ABN of entity]

	by its duly authorised officer:
	in the presence of:

	..............................................

Signature (Print Name)

..............................................


	..............................................

Witness (Print Name)

..............................................

Date:
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